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This paper examines the immigration control paradigm in the European Court of Human 

Rights’ migrant cases, what can also be described as the Court’s ‘reversal’.  I posit that this 

paradigm: 

 Frustrates the recognition of migrants as fully fledged ECHR subjects; and 

 Produces migrant and migration narratives that are shaped by migration policy 

discourse and objectives, with the consequence that these narratives are unable to 

capture the complexities and realities of international migration.  

I investigate the deployment of a vulnerability analysis in the Court’s case law as a response 

to these shortcomings. 

 

The tensions that exist between sovereign states, citizenship and human rights are deeply 

embedded in the Court’s case law; this is in spite of Article 1 ECHR which bestows rights and 

freedoms on ‘everyone’ within the jurisdiction of an ECHR state. I attribute this paradox to 

the Court’s ‘reversal’ which puts the ‘state’s right to control immigration’ before human 

rights. This has been the Court’s approach since its first judgment in a migrant case - 

Addulaziz, Cabales and Balkandali (ACB) v. the United Kingdom (ECtHR, Addulaziz, Cabales and 

Balkandali v. the United Kingdom, App. nos. 9214/80, 9473/81, 9474/81, judgment (GC), 28 May 1985, para. 67). 

Human rights only come first in the Court’s reasoning in a small number of migrant cases, 

which generally involve children (e.g. ECtHR, Rodrigues Da Silva and Hoogkamer v. The Netherlands, App. 

no. 50435/99, judgement, 31 January 2006, para. 44; and ECtHR, Mubilanzila Mayeka and Kaniki Mitunga v. 

Belgium, App. no. 13178/03, judgment, 12 October 2006).  
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While the Court has extended protection to migrants in a range of circumstances, its reversal 

creates an exclusionary ‘mind-set’ that inhibits the identification of ECHR obligations and 

consequently migrants’ recognition as fully-fledged ECHR subjects. This, for instance, is 

manifest in family and immigration cases; in these cases, the Court has been eager to identify 

those obligations that Article 8 ECHR cannot beget in respect of migrants: 

 The Court has constantly held that ‘Article 8 does not entail a general obligation for 

a State to respect immigrants’ choice of the country of their residence and to 

authorise family reunion in its territory’ (ECtHR, Biao v. Denmark, App. no. 38590/15, 

judgment, 25 March 2014, para. 31). 

 The Court has stated that ‘[t]he duty imposed by Article 8 (…) cannot be considered 

as extending to a general obligation on the part of a Contracting State to respect 

the choice by married couples of the country of their matrimonial residence and to 

accept the non-national spouses for settlement in that country’ (ECtHR, Addulaziz, 

Cabales and Balkandali v. the United Kingdom, App. nos. 9214/80, 9473/81, 9474/81, GC Judgment, 

28 May 1985, para. 68). 

 The Court has stressed that ‘in principle, Contracting States have the right to require 

aliens seeking residence on their territory to make the appropriate request from 

abroad. They are thus under no obligation to allow foreign nationals to await the 

outcome of immigration proceedings on their territory’ (ECtHR, Jeunesse v. the 

Netherlands, App. no. 12738/10, judgment, 3 October 2014, para. 164. See also ECtHR, Djokaba Lambi 

Longa v. the Netherlands (dec.), App. no. 33917/12, 9 October 2012, para. 81). 

 The Court  has also specified that ‘[w]here a Contracting State tolerates the presence 

of an alien in its territory (…)[,] this does not automatically entail that the authorities 

of the Contracting State concerned are, as a result, under an obligation pursuant to 

Article 8 of the Convention to allow him or her to settle in their country. In a similar 

vein, ‘confronting the authorities of the host country with family life as a fait accompli 

does not entail that those authorities are, as a result, under an obligation pursuant to 

Article 8 of the Convention to allow the applicant to settle in the country’ (ECtHR, 

Jeunesse v. the Netherlands, App. no. 12738/10, judgment, 3 October 2014, para. 166).  
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 Elsewhere I have demonstrated how the Court’s approach in cases on the expulsion 

of the seriously ill keeps irregular migrants at the margins of the ECHR protection 

regime (ECtHR, N v. the United Kingdom, App no. 26565/05, Judgment (GC), judgment, 27 May 2008).  

The state’s right to control immigration is also critical to determining whether states have 

complied with their obligations and immigration-related factors such as a history of 

breaches of immigration law or knowledge of one’s precarious immigration status at the time 

family life was created weigh heavily on the Court’s assessments.  

For example, where such factors are present, ‘the removal of the non-national family member 

would be incompatible with Article 8 only in exceptional circumstances’ (ECtHR, Biao v. Denmark, 

App. no. 38590/15, judgment, 25 March 2014, para. 31).  

In Jeunesse v. the Netherlands, the Court entrenched its immigration control approach by 

emphasising that ‘[t]he corollary of a State’s right to control immigration is the duty of aliens 

(…) to submit to immigration controls and procedures and leave the territory of the 

Contracting State when so ordered if they are lawfully denied entry or residence’ (ECtHR, 

Jeunesse v. the Netherlands, App. no. 12738/10, judgment, 3 October 2014, para. 163). 

 

The Court’s reversal has two further interrelated consequences:  

 The Court’s minimal scrutiny into the exercise of the government immigration 

power; and 

  The Court’s lack of inquiry into migrants’ social, economic and institutional 

relationships.  

I accept that minimal scrutiny into state policy decisions is not confined to the area of 

migration. For example, the Court has constantly held that states are better placed to make 

assessments on the prioritisation and distribution of resources and, for this reason, exercises 

minimum scrutiny over state policy choices (ECtHR, Hatton and others v. the United Kingdom, App. no. 

36022/97, judgment, 2 October 2001, para. 96).  

However, in my opinion, what makes the Court’s lack of scrutiny into migration policy 

choices a particular cause for concern is that it occurs against the backdrop of the Court’s 

reversal. 
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Limited scrutiny into the exercise of the government immigration power combined with a 

lack of investigation into migrants’ institutional and societal interactions make for 

narratives that are shaped by migration policy discourse and objectives.  

Consequently, migrants’ interactions are constructed by reference to their immigration 

status. This often antagonises nationals and migrants’ interests, especially when it comes to 

migrants with a precarious immigration status.  

For example, two contested assumptions that are commonly given credence in migration 

policies permeate the Court’s reasoning in migrant cases:  

 Basic social rights for migrants act as a pull factor; and 

  Migrants are a burden on national resources. 

For example, these assumptions underpin the reasoning of the majority in N v. the United 

Kingdom. A refused asylum seeker who was HIV-positive claimed that her deportation to 

Uganda would violate Article 3 because she would not have access to the treatment she 

needed there. The majority stressed that to find the respondent state in breach of Article 3 

would amount to requiring states ‘to alleviate [unavoidable social and economic disparities 

between countries] through the provision of free and unlimited health care to all aliens 

without a right to stay within its jurisdiction.’ This, in the Court’s opinion, would place ‘too 

great a burden on Contracting States’. The dissenting judges opined that the majority were 

concerned that finding the UK in breach of Article 3 ECHR ‘would open up the floodgates to 

medical immigration and make Europe vulnerable to becoming the “sick-bay” of the world’.  

In Kiyutin v. Russia, the Court opined that ‘[t[he differential treatment of HIV-positive long-

term settled migrants as opposed to short-term visitors may be objectively justified by the 

risk that the former could potentially become a public burden and place an excessive demand 

on the publicly funded health-care system’ (ECtHR, Kiyutin v. Russia, App.  no.  2700/10, judgment, 10 

March 2011, para. 13).  

In respect of short-term and irregular migrants, the Cour has observed that ‘a State may have 

legitimate reasons for curtailing the use of resource-hungry public services – such as welfare 

programmes, public benefits and health care – by short-term and illegal immigrants, who, as 

a rule, do not contribute to their funding’ (ECtHR, Ponomaryovi v. Bulgaria, App.no. 5335/05, 

judgment, 21 June 2011, para. 68).  



ICON.S (International Society of Public Law) Annual Conference:  Borders, Otherness and the Law 
17-19 June 2016, Berlin 
 
 

5 
 

In Dhahbi v. Italy, the Court noted that, in contrast with short-term and irregular migrants, 

the applicant who was in possession of a lawful residence and work permit ‘did not belong to 

the category of persons who, as a rule, do not contribute to the funding of public services and 

in relation to whom a State may have legitimate reasons for curtailing the use of resource-

hungry public services such as social insurance schemes, public benefits and health care’ 

(ECtHR, Dhahbi v. Italy, App. no. 17120/09, judgment, 8 April 2014, para. 84).  

 

In response to these shortcomings and drawing on the work of Fineman and Turner, I posit 

that vulnerability can be reclaimed as a foundation and tool of International Human Rights 

Law (IHRL) to make it more responsive to the protection needs of migrants. The theorisation 

of vulnerability as a foundation of IHRL must be underpinned by an universalistic idea of 

citizenship with a view to decoupling human rights protection from one’s legal status in the 

nation state.  

I accept that a vulnerability analysis cannot fully disentangle protection from the exercise of 

the government immigration power. What it can do, however, is compel states to recognise 

migrants as fully-fledged IHRL subjects and as such constrain them to meet certain minimum 

conditions in respect of these IHRL subjects. Importantly, these minimum conditions must be 

consistent with the construction of migrants as fully-fledged IHRL subjects, irrespective of 

their immigration status.  

 

With a vulnerability analysis, IHRL becomes concerned with building IHRL subjects’ 

resilience to vulnerability. To achieve this, international human rights adjudicating bodies 

must: 

 Recognise IHRL subjects’ vulnerabilities. This in turn requires that they: 

 Fully scrutinise state policy decisions in the light of their human rights 

obligations; Investigate IHRL subjects’ societal and institutional 

relationships. 

 Having recognised vulnerability, they must respond to it.  

 IHRL obligations become resources to help build IHRL subject’s resilience 

 International human rights adjudicating bodies must redefine themselves as 

asset-conferring institutions.  
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The Deployment of a Vulnerability Analysis in the ECtHR’s Case Law:  

The deployment of a vulnerability analysis transforms the ECHR subject in two fundamental 

ways: 

 Vulnerability becomes an attribute inherent in the ECHR subject.  

 Recognition as a fully-fledged ECHR subject is detached from one’s legal status in 

the nation state with the consequence that subjecthood is extended to migrants.  

 

The deployment of a vulnerability analysis profoundly alters the Court’s approach and 

assessments in migrant cases. 

 Because it must recognise ECHR subjects’ vulnerabilities, the Court’s assessments 

must be underpinned by an investigation into migrants’ relationships with the state, 

its community and its institutions.  

 The Court must also adopt a substantive standard of scrutiny into state policy 

choices, including decisions on migration policy and resource allocation. 

 Having recognised ECHR subjects’ vulnerabilities, the ECtHR must help them build 

resilience.  

The ensuing redefinition of the Court into an asset-conferring institution requires that 

the Court more readily identify positive obligations in respect of migrants and other 

ECHR subjects. A vulnerability analysis would, for instance, require that the Court 

identify obligations that prevent migrant families from being or becoming dislocated. 

The deployment of a vulnerability analysis would also compel the ECtHR to uphold 

migrants’ right to private life in expulsion cases; presently, the Court gives little 

consideration to potential deportees' social integration, regardless of their family 

status.  

 A vulnerability analysis compels the Cour to reassess the significance that it accords 

to immigration policy considerations in its assessments: 

 Such considerations can only be considered in relation to qualified rights such 

as Article 8 ECHR. Thus a vulnerability analysis would preclude the Court from 

engaging in balancing exercises in respect of absolute rights. It follows that an 

N v. the United Kingdom-type approach would not be permissible.  
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 While resource and immigration policy considerations can be balanced against 

migrants’ qualified rights, the Court’s assessments cannot as a result confine 

migrants to the margins of the ECHR system.  

 A vulnerability analysis reduces the margin of appreciation conferred on 

States, so that the degree of latitude enjoyed by States does not inhibit the 

Court’s responses to lived vulnerability.  

 Ultimately, a vulnerability analysis reverses the Court’s reversal. 

 A vulnerability analysis has also significant implications for the Court’s 

assessments of Article 14 ECHR complaints; the room for differentiation on 

account of one’s legal status is significantly lessens. A vulnerability analysis 

demands that the existence of an objective and reasonable justification for 

differences in treatment be ascertained in light of a vulnerability-based 

investigation rather than in view of the applicant’s immigration status.  

. 

 

Timmer observes that a vulnerability analysis is not without risks for the Court; she notes that 

‘the Court’s very protection of (…) unwanted people renders the Court vulnerable and 

unwanted itself.’  

I concur with Timmer that, as an institution, the ECtHR is vulnerable; and I do not dispute that 

making the ECHR system more responsive to  lived vulnerability, especially migrants’, at a 

time when immigration is highly problematised, national resources limited and levels of 

welfare provision varied across ECHR states, present the Court with difficult challenges. 

However, I take issue with the idea that the Court’s vulnerability is unavoidably set against 

the vulnerability of ‘unwanted people’. Rather, I posit that lowering protection standards for 

migrants adds to the ECHR system’s vulnerability.  

 

 

 

 

 


