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Development of common grazings under s.50B of the Crofters (Scotland) Act 1993 

On 19 August 2020, the case of Crofters having rights in the common grazings of Sandwickhill North 

Street v The Crofting Commission [2020] CSIH 49, 2020 S.L.T. 1109 reached its conclusion at the 

Court of Session. The clash pitted some crofters from four townships in Lewis (Sandwickhill North 

Street; Melbost and Branahuie; Sandwick and Sandwick East Street; and Aignish) indirectly against 

their crofting landlord (the Stornoway Trust) in relation to similar but essentially rival plans for a 

renewable energy development on land that was traditionally shared by local crofters for grazing 

purposes, with the Crofting Commission actually acting as respondent in the proceedings owing to 

its role as a decision-maker in relation to a section of crofting legislation. The landowner was 

classified as an interested party to proceedings. 

In short, these crofters’ attempt to use relatively new legislation to allow them to drive forward a 

wind turbine scheme on common grazings land in the face of an objection from the landowner has 

been unsuccessful. This defeat of their planned section 50B scheme – named after the relevant 

section of the Crofters (Scotland) Act 1993 – clears the field for the landowner to make use of a 

different legislative provision in that statute – section 19A – for the development of those turbines 

as part of a wider renewable energy project.  

An interesting but not legally relevant aside about the landowner interested party in this dispute is 

that it is a community landowner, with ownership of land in the east of Lewis that encompasses the 

common grazings in question plus a larger land area. That might be useful to know in terms of wider 

context, and in that vein also of potential interest is the fact that the landowner had granted a lease 

to a tenant for the purpose of developing a 36-turbine windfarm on the common grazings at the 

centre of this case and several other townships. This dispute came to a head as some crofters from 

four crofting townships devised similar but different renewable energy proposals, each relating to 

areas within the aforementioned wider scheme, involving approximately 20 (locally owned) 

turbines. These turbines had identical proposed sites to the Stornoway Trust/developer plans (see 

paragraph [9] of the Court of Session judgment).  

Such concerns are not a matter for analysis in this case note, and neither are the wider merits of any 

scheme, but knowing some of that background might help explain how this dispute reached the 

Scottish Land Court then the Court of Session. (In legal terms, crofting matters that become 

contentious will normally be dealt with by the Scottish Land Court, via the Scottish Land Court Act 

1993 and the related rules, but it is possible for matters to reach the Inner House of the Court of 

Session in terms of section 1(7) of the 1993 Act.) The background also makes for an intriguing, 

layered perspective regarding who it is that actually embodies and represents the community, which 

is also all the more intriguing when the crofting community right to buy is introduced to the 

discussion. Rather than consider this all in detail, what this case note seeks to do is offer a reminder 

about crofting law as a system and explain how that connected with the situation at hand, before 

highlighting some key points of the judgment and making some concluding observations. 

A reminder about crofting and common grazings 

Crofting is a system of rural landholding that exists on a legislative basis in the Highlands and Islands 

of Scotland. It established a secure class of tenantry in the traditional Crofting Counties, giving 

tenant crofters very strong rights indeed against eviction and other courses of action that could 

otherwise be available to landlords of affected land, and providing a legal framework for the 



continuance of the crofting system as a whole. Crofts are essentially small holdings that can be used 

by a crofter without much interference by the ultimate landowner, provided the crofter is using the 

croft appropriately and complying with the standard conditions of crofting.  

Over the years, crofts have been organised into various townships, which each have an area of land 

that can be used by the local crofters as a common resource. Traditionally, usage would have been 

for grazing of animals, peat-cutting and related tasks, and perhaps thatch for roofing. The 

entitlements of the landowner as proprietor of the common grazing would remain, but be suitably 

hamstrung by the fact they could not do anything to undermine the entitlements of crofters. To 

avoid overuse or inequitable situations arising amongst the entitled crofters, these areas would be 

administered by local committees.  

A right was later introduced by statute in relation to the planting of trees on a common grazing, such 

that crofters would be able to go beyond the previously accepted uses like grazing and peat-cutting. 

In 2007, another, apparently broader, right was introduced, to allow for other novel developments 

on a common grazing at the instigation of a local crofter. This right is contained in a new section 50B 

of the 1993 Act. It does not give crofters a completely free hand. First, such a scheme cannot be 

detrimental to the current use of the grazing or, more importantly for present purposes, the 

interests of the landowner. Then, when an application is made to the relevant committee, it must 

take the proposal forward (with suitable intimation to the owner) then organise a vote on the 

matter by local crofters. If the vote is in favour of the proposal, an application relating to the scheme 

is then made to the Crofting Commission.  

It is also possible for a crofting landlord, who it will be recalled is the ultimate owner of the land, to 

propose a development of the common grazing notwithstanding the fact that use is inconsistent 

with traditional usage as grazing, in terms of section 19A of the 1993 Act. Unsurprisingly, being a 

potentially drastic manoeuvre, such a landlord scheme requires the consent of the Land Court. That 

consent is also not automatic, and depends upon whether the development: a) is for a reasonable 

purpose; b) is not unfair [to one member of the crofting community or certain members]; c) provides 

fair recompense to the crofters; and d) benefits the community financially. 

To introduce one tangent, although not directly relevant to this case it should be recalled that 

crofters and those living in a crofting township can associate together to buy all of the land in the 

township that is under crofting tenure – namely rented crofts and the common grazing – plus certain 

additional land from a crofting landlord, all in terms of Part 3 of the Land Reform (Scotland) Act 

2003. Such a transfer would give the new land owning entity – a crofting community body, 

accountable to the local community – a right to engage in schemes on a common grazing without 

trying to rely on section 50B, albeit an incoming crofting community purchaser would either need a 

section 19A scheme or other form of resumption to ultimately develop the land. That being said, 

such a transfer would only be able to take place after a local ballot (which would not just be of 

crofters with rights in a common grazing), where the acquisition was deemed by Scottish Ministers 

to be compatible with sustainable development and in the public interest, and with a suitable price 

being paid to the outgoing landowner. The fact that money changes hands in a 2003 Act scheme 

stands in contrast to a section 50B scheme, which makes no mention of compensation.  

Further details about the crofting system in general can be found in Flyn and Graham, Crofting Law 

(Avizandum, 2017), Inkster, A Practical Guide to Crofting Law (Law Brief Publishing, 2019), and 

MacLellan, “Crofting Law” in Combe, Glass and Tindley (eds) Land Reform in Scotland: History, Law 

and Policy (Edinburgh University Press, 2020). This note now turns to the particular dispute at hand, 

which involved those newer provisions relating to common grazings. 



Development of common grazings 

As alluded to above, there was a section 19A scheme relating to the common grazings in question 

here and indeed other common grazings. An application was made to the Scottish Land Court in June 

2017 for consent to use nine common grazings in Lewis for a wind farm by the landowner (in tandem 

with a developer). That application had been sisted pending this case. Various stages relating to the 

section 19A scheme can be found on the Scottish Land Court’s website (under reference SLC/59/17). 

This case under discussion was a first attempt – or four first attempts – to use section 50B of the 

1993 Act. The relevant grazings committee for each township followed the process in section 50B 

and, after local votes in favour of the proposal in question, each submitted a proposal to the Crofting 

Commission. 

The Commission refused to agree to these proposals, albeit after a protracted period of not 

providing an answer, and also after allowing objections to be made by the Stornoway Trust 

comfortably after a time period that was mentioned in the legislation (albeit the legislation does 

allow a non-timeous objection to be accepted where there is a good reason it is late: section 58(5A)). 

This delay was rightly criticised from all directions. Be that as it may, decisions were issued, such that 

the Crofting Commission felt that the proposals could not clear the initial hurdle in section 50B, 

relating to detriment to the interests of the owner. That detriment was set out in the objections 

made by the Trust. I will not revisit this in great detail but in short (and as accepted by the Court of 

Session in paragraphs [67]-[68] of the judgment) the detriment included losing control of their own 

development and having to deal with renewable energy apparatus on their land (and this 

notwithstanding any financial offers the appellants made in relation to section 50B schemes). 

There is scope for an appeal of a Crofting Commission decision in the 1993 Act, and an appeal was 

duly made to the Scottish Land Court. (It was actually four appeals, but like the Scottish Land Court I 

will take them together for ease.) Notwithstanding the aforementioned protracted delay, the 

Scottish Land Court refused the appeal in July 2019 (under references SLC 11/19 and SLC 130-

132/18). 

The decision of the Inner House 

The case came before the Lord President and Lords Brodie and Malcolm. For anyone still wishing 

further background around the dispute, a timeline (including the approach and reasoning of the 

Crofting Commission and proceedings at the Scottish Land Court) is all set out in the “Background” 

of the Court of Session judgment (beginning at paragraph [8]). 

In terms of what the Court of Session had to consider, the first two questions were: (1) is the formal 

validity of an application for approval something that can be determined by reference to detriment 

to the owner; and (2) does such an application require to be determined in accordance with the 

provisions of section 58A? The discussion about these matters was taken together, beginning at 

paragraph {50]. There, the following is offered as a springboard for further analysis. 

The subject matter of this appeal draws into sharp focus the rights of a landowner and those 

of the crofter in the use of a common grazing. The context, of what is ultimately a 

straightforward question of statutory interpretation, is to be found in the protections 

afforded to crofters in the Crofters Holdings (Scotland) Act 1886 and the gradual extension 

of crofters’ rights in the legislation which has followed. 

Those protections and the gradual extensions are then duly analysed, and paragraphs [50]-[58] form 

an excellent primer to the evolution of crofting law. Towards the end of paragraph [58], it is noted: 



The significance of the progress of the legislation in this area is that it continues to recognise 

the fundamental principle that the landowner remains the person who has title to the 

common grazing land, albeit subject to the crofters’ rights to graze. 

The judgment then sets out the changes made in the 2007 legislation about schemes for 

development, counterpointing the section 19A scheme (allowing an owner to use it for purposes 

inconsistent with grazing, with a need for consent from the Land Court) with section 50B. This is 

noted regarding when consent can be granted (paragraph [59]):  

That consent will depend (s 19A(2)) upon whether the development: is for a reasonable 

purpose; is not unfair; provides compensation to the crofters as if the land had been 

resumed; and benefits the community financially. The existence of a scheme of 

compensation, when the crofters’ rights are being interfered with, is significant when it 

comes to analysing the provisions which enable the crofters to propose their own alternative 

uses. 

Regarding those alternative use provisions for crofters, it was stated that the terms of section 50B 

were “clear”. It was then acknowledged that subsection (2) paragraph (b) sets out the prerequisite 

that the use must not be such as would be detrimental the interests of the owner, and “if there is 

detriment to the landowner, the proposal cannot subsequently be approved for implementation, as it 

requires to be, by the respondents (s 50B(6)).” 

An argument put forward for the appellants that it was for the relevant grazings committee to 

somehow decide in relation to the detriment point did not fly with the court, that being viewed as 

rendering a committee, or rather the crofters voting on a proposal, auctor in rem suam (“a judge in 

their own cause”) (paragraph [61]). 

The judgment then considers whether there was nevertheless a need for the Crofting Commission to 

reach a decision in line with procedures set out in section 58A. To this, it is worth quoting from near 

the beginning of paragraph [62] until the beginning of paragraph [63]. 

[62]… It is important to note that section 58A(1) states that it is “subject to any express 

provision made by this Act in respect of any category of case”. Although that proviso may 

have been unnecessary, given the normal tenets of statutory interpretation, it makes it clear 

that the requirement for the respondents to take into account the listed factors is subject to 

any express provision relating to specific applications. Such a provision is contained in 

section 50B(2) which, as already noted in relation to the common grazings, requires that any 

proposed use should not be detrimental to the interests of the landowner. In that way, a 

lack of detriment is a prerequisite to approval. If the landowner demonstrates detriment, 

the proposal must fail, even if it is in the interests of the crofting community and the public 

at large and would contribute to sustainable development. In these circumstances, in the 

event of an objection based on detriment, the respondents are entitled to assess that 

matter before the application proceeds further. If Parliament had intended that all 

applications were to be dealt with by carrying out the balancing exercise, which is 

anticipated by the list of factors in section 58A(7), there would have been no need to 

introduce, in the same amending legislation, section 50B(2). 

[63] Although there is no ambiguity in the legislation, had here been any doubt, the 

ministerial statements… make it clear that the absence of detriment to the landowner is a 

necessary condition for approval. 



In a suitably belt and braces fashion, the ministerial statements referred to from Stage 2 and Stage 3 

of the legislative process are then set out (having also been referred to earlier in the judgment, in a 

manner that conveyed something of an inkling of the way the court might be leaning). It was then 

concluded (at the end of paragraph [64]) that, “Proceeding to consider the listed factors under 

section 58A(7), once a finding of detriment is made, could serve no useful purpose. It follows that the 

court agrees with the Land Court that the [Crofting Commission] did not err in any respect in the 

procedure which they adopted.” 

Those matters take up the lion’s share of the Court’s “Decision”, but there were some other points 

covered which will be described briefly here. The Court addressed the question of whether a 

prospective commercial enterprise of the landowner is a relevant “interest” in terms of section 

50B(2), but first noted the non-crofting law point that decisions relating to facts will not normally be 

interfered with by an appeal tribunal unless it can be demonstrated that there has been a mistake in 

law rather than in an assessment of fact. The appeal court did not interfere with the lower forum’s 

decision on this matter. Next, as to whether the Crofting Commission was entitled to find a 

detriment, again this was something that the appeal court did not interfere with, noting “it would 

only be on the basis that there was no material upon which that finding could have been made that 

the court could intervene.” 

Lastly was a point about section 58A, relating to the decision-making process of the Commission. 

This would normally only allow 28 days for an objection to be made by the owner after public 

notification of an application to the Commission, but as noted above in terms of subsection (5A) “the 

Commission may accept an objection submitted after the end of the 28-day period if they consider 

there is a good reason why the objection is late.”  

This bit of the judgment is perhaps not as clear as it might have been, but it is fair to say that the 

time-period for the Stornoway Trust to object had sailed past. (There is some discussion in the case 

about the fact the objections were out of time notwithstanding the Crofting Commission’s lack of 

communication with the landowner.) Nevertheless, the objections were accepted. Earlier in 

proceedings, the Scottish Land Court did take a swipe at the circumstances that had developed, but 

it did not see fit to interfere to the extent of not allowing the acceptance of the objections. Neither 

did the Court of Session, as (similarly to the other issues just mentioned) the acceptance of 

circumstances as good reasons was treated as something that is not normally for an appeal court, 

unless there was (with reference to the case of Wordie Property Co v Secretary of State for Scotland 

1984 SLT 345) a material error of law, a situation where irrelevant considerations were taken into 

account or relevant and material considerations were excluded, no proper basis in fact to support 

the decision, or the decision was so unreasonable that it should never have been reached. At 

paragraph [71], it was noted that grounds advanced by the appellants “fall far short of meeting this 

test”. With that final throw of the dice failing, so too did the appeal. 

Conclusion and Postscript  

The failure of the appeal naturally brings a conclusion to this particular chapter of the wider dispute 

about the direction and control of the renewable energy scheme. For the unsuccessful crofters, it is 

now for them to look to the section 19A process to find some way of engaging with that, or find a 

way of progressing things that does not involve section 50B. A crofting community buyout is 

theoretically possible, but with the Stornoway Trust already being a community landowner (albeit of 

a much larger area than the common grazings at issue) this seems unlikely. 



Before offering any wider conclusion of my own, it is worth highlighting the interesting step, and 

interesting words, of the Inner House, whereby a “postscript” is offered at paragraph [73], as 

follows. 

As a postscript, it could be said that this case does identify general concerns about the 

development of what might be underused croft land, including common grazing. The needs 

of the crofting communities are not identical to those in the late Victorian era. As with other 

applications to the respondents [the Crofting Commission], it could be left to them to decide 

upon the appropriateness of the development, having regard to everyone’s interests, in 

terms of the factors in section 58A(7) of the 1993 Act. That is not permitted under the 

current legislation. Such a legislative development would require section 50B(2)(b) to be 

repealed. Since the landowners’ property rights would almost inevitably be interfered with 

by the superimposition of an alternative development, the need, in terms of Article 1 

Protocol 1 to the European Convention (the right to peaceful enjoyment of possessions), for 

the incorporation in any amending legislation of a scheme for compensating the landowner 

for any loss would become apparent. 

Such comments on crofting as a whole from this level of the judicial hierarchy are striking. These 

words must surely have the potential to be noticed and referred to in any future reform of crofting 

law.  

Limiting this conclusion to contemporary crofting law and the non-traditional development of 

common grazings, the wider upshot of this decision is that the parameters of section 50B are now a 

little clearer, at least at the upper end in terms of what cannot be achieved with it. Any notion that 

section 50B offers wide powers to crofters to develop common grazings in the face of landowner 

objections, or that it might somehow act as mirror image of the landowner powers in section 19A, 

now seems to be misplaced; a misplacement that appears all the more apparent when the section 

50B regime that is silent as to landowner compensation is compared to the crofting community right 

to buy scheme in Part 3 of the Land Reform (Scotland) Act 2003. This is not to say section 50B is 

entirely a dead letter, but it is to say that even any landowner seeking to block a scheme brought 

forward by interested crofters will not need to establish a significant detriment to do that. Whether 

the crofting system as a whole can be said to strike the correct balance here is a matter for 

legislators to consider in the future. 

Further Postscript 

At one point in the judgment, Lord Carloway could not resist a passing comment on the energy 

infrastructure that serves the Western Isles, noting that it was anticipated that the wind farm 

“would generate significant electricity and, in all probability, a substantial profit, at least if the inter-

connector is ever built across the Minch” (emphasis added). Readers might be interested to note 

that, at the time this case note went to press, Lewis and Harris is currently cut off from the rest of 

the National Grid, owing to the existing subsea connection over to the Isle of Skye failing. The energy 

needs of Lewis and Harris are currently being met by a diesel generator and the existing wind 

turbines on the island running at an enforced reduced capacity (so as not to flood the now isolated 

island infrastructure). 

Meanwhile, that energy challenge comes after Mother Nature decided to present a different issue 

for developers, with the RSPB revealing in a blog post on 31 August that hen harriers have 

established a breeding in Lewis for the first time 



(https://community.rspb.org.uk/ourwork/b/scotland/posts/hen-harriers-make-history-on-the-isle-

of-lewis). They conclude that blog post by noting the following: 

The core area where the harriers have chosen to breed is the site of the proposed 

Stornoway Wind Farm, a large 35 turbine proposal which is currently at application stage. 

The RSPB has responded to this planning proposal with concerns that the wind farm poses a 

threat to the harriers both from collisions with turbines and disturbance from the 

construction and operation of this large development. We have asked for the removal of a 

number of turbines which are closest to the breeding and roosting sites of hen harriers and 

other sensitive species. This would mean that the renewable energy project could 

potentially go ahead while reducing the impacts on this new and fragile hen harrier 

population. 

Whilst Section 50B of the 1993 Act may no longer be in the path of the landowner’s preferred 

scheme, it seems fair to say there may yet be some bumps in the road. 

https://community.rspb.org.uk/ourwork/b/scotland/posts/hen-harriers-make-history-on-the-isle-of-lewis
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